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SISB

BEFORE THE STATE BOARD OF EQUALI ZATI ON
CF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
)
ROBERT AND NANCY D. HANLEY )

For Appellants: M Joseph Abel
Certified Public Accountant.

For Respondent: Kathleen M Morris
Counsel

OP1 NI ON

Thi s appeal I s made pursuant to section 19057
subdi vi si on g t he Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the

cl aimof Robert and hhnc% D. Hanley for refund of
personal inconme tax inthe anount of $8,443.00 for

the year 1976.
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Appeal of Robert and Nancy D. Hanley

The issue presented is whether appellants,
Robert and Nancy D. Hanley, were California residents
~during taxable year 1976.

Appel I ant - husband (hereinafter appellant) is
a businessman involved in several business ventures for
which his wife is said to provide part-tinme clerical
servi ces.

In 1973, appellant acquired a 50 percent
interest in Wirl-Spa, Inc., a Florida corporation. In
June of 1975, appellant's associate in Wirl-Spa died
and appel | ant bought out his associate's interest and
became the sole owner of Whirl- Spa.

On Septenber 27, 1974, appellants purchased
a two- bedroom t ownhouse, |ocated in San Francisco,
California for $81,000.00. Prior to the purchase of
the townhouse, appellants resided in a house. which they
owned in Santa Clara, California. They later used this
house as rental property. Appellants also owned a
condom niumin Aptos, California, which they sold in
Novenber of 1975 for $53,500.00. During this sane
mont h, appellants purchased a one-bedroom condom ni um
in Fort Lauderdale, Florida, for $48,000.00. Since 1974
appel I ants have continuously cl ai med the honeowner's
property tax exenption (allowable only on the principal
resi dence of the claimant) on the townhouse in San
Francisco. Also, since 1974, appellant has operated
a health products business |ocated in San Franci sco,
California, doing business as "Bob Hanley and Associ -
ates." Additionally, appellant is the sole sharehol der
of a business incorporated in California on January 26,
1977, under the name Catal og Design and Production, Inc.
This corporation's business office is also located in
San Francisco, California.

On their 1976 California joint resident per-
sonal income tax return appellants reported adjusted
gross incone of $92,051.00. Their reported income
consisted primarily of interest income in the anmount of
$20,000.00 fromIllinois Mneral Conpany and capital
gain froman installnent sale in 1976 of 180 shares of
Illinois Mneral Conpany stock for the sales price of
1.2 mllion dollars.

On April 20, 1978, appellants filed an anended
return claimng to be residents of Florida for all of
1976. The% based their claimof Florida residency on
the fact that in 1976, appellant had spent over el ght
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nmonths in Florida managing Wirl-Spa Inc., and had not,
according to appellants, receiv2d any California earned
income. Appellants also claime.i the Florida condom ni um
as their principal place of residence. Accordingly,
appellants claimed a refund of all taxes paid to
California for the taxable year 1976. After exam ning
all the available facts, respondent denied their claim
on the basis that appellants were California residents
for the entire year of 1976. Appellants then filed this

timely appeal

Revenue and Taxation Code section 17014(a)
defines the term"resident"” to include:

(1) Every individual who is in this state
for other than a tenporary or transitory
purpose.

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

Further, section 17014(c) provides that:

Any individual who is a resident of this
state continues to be a resident even though
tenporarily absent fromthe state.

Respondent relies on subdivision (2) of this
section. Respondent contends that appellants were
California residents throughout 1976 because they were
domciled here, and because appellant's absence during
this year was for a tenporary or transitory purpose.
For the reasons expressed below, Wwe agree with
respondent .

"Dom ci |l e" has been defined as "the one
| ocation with which for |egal purposes a person irc
considered to have the nost settled and permanent
connection, the placeiwhere he intends to remain and to
whi ch, whenever he isabsent, he has the intention of
returning eees" (Wittell v. Franchise Tax Board,
231 cCal.App.2d 278, 284 [41 Cal.Rptr. 673] (1964).) A
person may have only one domicile at a tine (Wittell,
supra), and he retains that domcile until he acquires
anot her el sewhere. (In re Marriage of Leff, 25
Cal.App.3d 630, 642 (102 Cal.Rptr. 1957 (1972).) The
establ i shnent of a new domicile requires actual -
residence in a new place and the intention to remain
there permanently or indefinitely. (Estate of Phillips,
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269 cal.App.2d 656, 659 [75 Cal . Rptr. 301] (1969).)
One's acts nust give clear procf of a concurrent
intention to abandon the old dcicile and establish a
new one. (Chapman v. Superior Court, 162 Cal.App.2d
421, 426-427 [328 p.2d 23] (1958).)

Appel [ ants concede that they were both resi-
dents and domciliaries of California prior to the
aﬁpeal year. They maintain, however, that their status
changed in Novenber of 1975 when appellant purchased a
home in Fort Lauderdale, Florida wth the "full intent
of Ilylng there the majority of the tine to actively
run his business |ocated [t ere%." W are convinced, in
spite of this assertion by appellants, that the
remai ned California domciliaries throughout 1976. Even
after the purchase of the condomniumin Florida,
appel l ant continued to divide his tine between Fort
Lauderdal e and California with his wfe remaining in San
Franci sco.  Appellant maintained a |arger, nore
expensive home in California, to which he always
returned. Furthernore, appellant claimed this home as
his permanent residence for purposes of the homeowner's
property tax exenption. In addition, appellant also
retained business connections in this state. These
factors appear to indicate an intention on appellant's
part to retain his California domcile and his actions
in Florida do not present clear proof of an intention to
establish a new domcile there.

Since appellant was domciled in this state,
he wll be considered a California resident if his
absence was for a tenporary or transitory purpose. In
the Appeal of David J.. and Amanda Broadhurst, decided by
this board ApriT 5, 1976, we sunmarized the case |aw and
regul ations Interpreting-the term"tenporary or transi-
tory purpose.” The summary is as follows:

Respondent's regul ations indicate that
whet her a taxpayer's purposes in entering or
| eaving California are tenporary or transitory
in character is essentially a question of
fact, to be determned by examning all the
circunstances of each particular case [Cta-
tions.] The regulations also provide that the
underlying theory of California's definition
of "resident” is that the state where a person
has his closest connections is the state of
his residence [Citation.] The purpose of this
definition is to define the class of individ-
ual s who should contribute to the support of
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the state because they receive substantia
benefits and protection fr-m its |aws and
government. [Gitation.] onsistently with
these regulations, we have held that the _
connections which a taxpayer nma.ntains in this
and other states are an inportant indication
of whether his presence in or absence from
California is tenporary or transitory in
character. [Citation,] Some of the contacts
we have considered relevant are the mainte-
nance of a fam |y home, bank .accounts, Of
business interests; voting registration and
t he possession of a local driver's |icense:
and ownership of real property., [Ctations.]
Such connections are inportant both as a
measure of the benefits and protection which
t he taxpayer has received fromthe laws and
governnent of California, and also as an

obj ective indication of whether the taxpayer
entered or left this state for tenporary or
transitory purposes. [Citation.]

. ~ Al though appellant was physically present in
California for only 137 days during the appeal year, he
enj oyed substantial benefits and protection fromthe
| aws” and government of the state; a factor indicative of
residence.  (Appeal of Bernard and Hel en Fernandez, Cal
St. Bd. of Equal., Juné 2, 19771.) Appellant owned real
estate in California and had significant business inter-
ests here; he hired California 'accountants to handle
those interests, and continued to establish new
California business interests, Appellant and his wife
were each licensed to drive a notor vehicle in this'
state and both of their cars were registered in
California with one car financed by a California bank.
Appel l ant and his wife voted in California during 1976.
In addition, appellant's wife remained in California
durln? appel [ ant's absences, and as was the case in
Appeal of Larry J. and Donna M. Johnson, decided by this
board MRy 4, 19/6, (ne Instant anellant.couId be secure
in the know edge that the marital community was pro-
tected by California' s laws and governnent while he was
absent from the state. Such close connections with this
state warrant a conclusion that appellant's absences
were tenporary or transitory in nature, and that he was
therefore a California resident during the year 1976.
(Appeal of Bernard and Hel en Fernandez, supra; peal of
Arthur and Frances E. Horrrgan, cal. ot. Bd. of .,
Jury o, 1971, Appeal Of valter w. and lda J. Jaffee,
etc., Cal. StTBd. of Equal., July 6, 19/1.)
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For the reasons stated above, we sustain
respondent's action.
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ORDER

Pursuant to the views :xpressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Robert and Nancy D. Hanley for
refund of personal inconme tax in the anount of $8,443.00
for the year 1976, be and the same is hereby sustai ned.

, Done at Sacranento, California, tlhis 29thday
of July , 1981, by the State Board of Equalization,
W th Board Members Mr. Dronenburg, M. Reilly, Mr. Bennett

and M. Nevins present.

Ernest J. Dronenburg, Jr. , Chai rman
CGeorge R Reilly , Menber
Wl liam ¥, Bennett , Menber
Ri chard Nevins , Member

, Menber
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